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IN THE UTAH COURT OF APPEALS 
BILLIE & BEVERLY COTTLE, 
Plaintiffs/Appellants, 
vs, 
NORTH LOGAN CITY, a municipal 
corporation and the NORTH 
LOGAN CITY BOARD OF 
ADJUSTMENTS, JOHN DOES 1-15 
in their respective 
capacities, 
Defendants/Appellees. 
Case No. 930248-CA 
BRIEF OF DEFENDANT/APPELLEE, NORTH LOGAN CITY 
STATEMENT OF JURISDICTION 
Jurisdiction to hear the above-captioned matter is conferred 
upon the Utah Court of Appeals pursuant to Utah Code Ann. § 78-2-
2(3) (j) and the Order of the Utah Supreme Court transferring said 
matter to the Utah Court of Appeals. 
NATURE OF PROCEEDINGS 
Pursuant to the Defendant/Appellee, North Logan City's 
("Defendant") Motion to Dismiss, the Plaintiffs/Appellants1 
("Plaintiffs") Complaint was dismissed pursuant to Rule 12(b)(6) of 
the Utah Rules of Civil Procedure by the Honorable VeNoy 
Christofferson. Plaintiffs filed a Motion for Relief from Judgment 
pursuant to Rule 60(b) of the Utah Rules of Civil Procedure and 
that Motion was denied by the Honorable Clint Judkins, acting Pro 
Tern District Court Judge. The Plaintiffs are now appealing Judge 
Judkins' denial of Plaintiffs' Rule 60(b) Motion for Relief from 
Judgment. 
STATEMENT OF ISSUE 
Pursuant to the Order of the Court of Appeals entered July 27, 
1993, the sole issue before the Court of Appeals is weather or not 
the lower Court properly denied Plaintiffs' Rule 60(b) Motion for 
Relief From Judgement. 
STATEMENT OF CASE 
The underlying facts of this case arise out of the fact that 
the Plaintiffs filed a request with the North Logan City Board of 
Adjustments (the "Board") for a zoning variance allowing them to 
construct two homes on acreage they owned. The Board not only 
denied the first variance request, but also denied a second request 
wherein the Plaintiffs sought a variance allowing them to build one 
home on the referenced property. 
As a result of the Board's denials, the Plaintiffs initially 
filed an action (the "First Action") in the First Judicial District 
Court alleging that the denial of their requests by the Board was 
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arbitrary and capricious. On April 3, 1991, the First Action was 
dismissed with prejudice. 
However, six months before the First Action was dismissed by 
the First District Court of Cache County, the Plaintiffs initiated 
a second action (the "Second Action") wherein they re-alleged the 
same factual allegations set-forth in the First Action but, in the 
Second Action, asserted that the Board's conduct violated their 
civil rights, as set-forth in 42 U.S.C. 1983, because the Board's 
conduct was "discriminatory, arbitrary and capricious." 
On July 1, 1991, the Defendant filed a Motion to Dismiss the 
Second Action because: (1) the Board's conduct was a discretionary 
function for which immunity had not been waived by the Governmental 
Immunity Act; (2) the Plaintiffs failed to file a Notice of Claim 
as required by the Governmental Immunity Act; and (3) the 
Plaintiffs' claims were bared by the doctrine of res judicata 
because the Second Action was based on the same exact factual 
circumstances underlying the First Action and, hence, involved 
issues previously litigated and/or issues which could have been 
litigated in the prior action. 
The trial court granted the Defendant's Motion based on the 
principle of res judicata and, as a result, did not reach the other 
arguments advanced by the Defendant. 
Pursuant to Rule 60(b) of the Utah Rules of Civil Procedure, 
the Plaintiffs filed a Motion for Relief from Judgement wherein 
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they argued, for the first time, that res judicata did not apply 
because "it was clear to all parties that the Judge's decision in 
dismissing the [First Action] with concurrence of all parties was 
in no way to effect the merits of the other issues raised in this 
case." 
In resisting the Plaintiffs's 60(b) Motion for Relief, the 
Defendant argued that regardless of what may or may not have been 
"clear to all parties," the Plaintiffs did not make this argument 
in their original Memorandum in Opposition to Defendant's Motion to 
Dismiss and, under Rule 12(h), waived this defense. Consequently, 
pursuant to the waiver provisions set-forth in Rule 12(h) of the 
Utah Rules of Civil Procedure, the trial court denied Plaintiffs' 
Motion For Relief from Judgement and the Plaintiffs initiated this 
appeal. 
ADDITIONAL FACTS 
1. In opposing Defendant's July 1, 1991, Motion to Dismiss, 
the Plaintiffs responded to the three arguments advanced by the 
Defendant in its Motion to Dismiss and specifically, in response to 
Defendant's res judicata argument, argued only that: 
There is no question that the [First Action] was 
filed as an appeal of the Board of Adjustment's 
decision and therefore, it was plenary in nature. 
None of the issues were resolved. the dismissal 
was predicated solely on the fact that the 
Plaintiffs had sold the property and there was no 
claim for damages. None of the issues connected 
with the civil rights action were resolved and 
Brief of Defendant/Appellee 
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therefore, the doctrine of res judicata does not 
apply. 
Plaintiffs' Memo. In Support of Plaintiffs' Response To Defendant's 
Motion to Dismiss, p. 4. See Exhibit "A" attached hereto. 
2. In granting the Defendant's Motion to Dismiss the 
Plaintiffs Second Action, the Court stated in its Memorandum 
Decision: 
The Court finds that the Plaintiffs' [Second 
Action] is barred under the principles of res 
judicata. The Utah Supreme Court has long held 
that res judicata bars not only issues previously 
litigated, but also those that could have been 
litigated. Rincrwood v. Foreign Auto Works, Inc., 
786 P.2d 1350 (Ut. App. 1990); Church v. Meadow 
Springs Ranch Corp. Inc., 659 P. 2d 1045 (Utah 
1983). Certainly the Section 1983 Claim raised in 
Plaintiffs' [Second Action] rests upon the same 
factual occurrences as Plaintiffs' [First Action] 
which was dismissed with prejudice. Plaintiffs' 
claim for relief under 28 U.S.C. § 1983 could have 
been heard with its claim that the Board of 
Adjustments variance denial constituted 
discriminatory, arbitrary and capricious action. 
Also, the very similar nature of the two claims 
would also dictate in favor of hearing both claims 
at once. Since Plaintiffs did not bring this claim 
in the [First Action], where it could have been 
litigated, it is now barred by the doctrine of res 
judicata. 
Because this Court finds that Plaintiffs [Second 
Action] is barred by res judicata, the remaining 
issues of governmental immunity and failure to give 
notice need not be addressed. 
Memorandum Decision of First Judicial District Court, Cache County 
(emphasis added). See Exhibit "B" attached hereto. 
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3. In motioning the trial court for relief from judgment, 
the Plaintiffs argued for the first time that: 
The [First Action] was dismissed on the stipulation 
of the parties with the Judge's full knowledge that 
the [Second Action] case was pending raising the 
other issues and it was clear to all parties that 
the Judge's decision in dismissing the case with 
concurrence of all parties was in no way to effect 
the merits of the other issues raised in the 
[Second Action]. The Court should have read the 
TFirst Action], reviewed the issues therefore, the 
decision was clearly a mistake on the part of the 
Court and should be reversed. 
Plaintiffs' Motion for Relief From Judgement, p. 2 (emphasis 
added). See Exhibit "C" attached hereto. 
ARGUMENT 
BECAUSE THE PLAINTIFFS' BASED THEIR RULE 60(b) MOTION FOR RELIEF 
FROM JUDGEMENT ON NEW ARGUMENTS NOT RAISED IN THEIR MEMORANDUM 
OPPOSING DISMISSAL. THE PLAINTIFFS WAIVED THEIR RIGHT TO ASSERT 
THE NEW ARGUMENTS AND THE TRIAL COURT HAD NO CHOICE BUT TO DENY 
PLAINTIFFS' MOTION FOR RELIEF UNDER RULE 12(h)OF THE UTAH RULES 
OF CIVIL PROCEDURE 
Under the Utah Rules of Civil Procedure, a party has a duty to 
raise all of their defenses in response to a Motion to Dismiss or 
those defenses are deemed to be waived. Specifically, Rule 12(h) 
of the Utah Rules of Civil Procedure states: 
A party waives all defenses and objections which he 
does not present either by motion, or, if he has 
made not motion, in his answer or reply, except (1) 
that the defense of failure to state a claim upon 
which relief can be granted, the defense of failure 
to join an indispensable party, and the objection 
of failure to state a legal defense to a claim may 
also be made by a later pleading, if one is 
permitted, or by motion for judgement on the 
pleadings or at the trial on the merits, and except 
(2) that, whenever it appears by suggestion of the 
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parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall 
dismiss the action. 
Ut.R.Civ.P. 12(h)(emphasis added). 
Based on the waiver provision set forth in Rule 12 (h) , the 
Utah Supreme Court has held that arguments not raised in a 
responsive pleading are waived. For example, in Lewis v. Porter. 
556 P.2d 496. (Utah 1976) the defendant argued on appeal that 
judgement could not be taken against him personally. In affirming 
the trial court's order, the Court stated: 
Such a claim was not in the pleadings or advanced 
at trail. Any objection to a defect of parties is 
waived, if not asserted by a party as provided in 
Rule 12(h). U.R.C.P. 
Id. 497 (emphasis added). 
Similarly, in Goldinq v. Ashley Cent. IRR. Co.. 793 P.2d 897 
(Utah 1990), the appellant failed to raise defenses in responsive 
pleadings and, based on that failure, the Supreme Court stated: 
Utah Rule of Civil Procedure 12(b) provides that 
any defenses shall be asserted in any responsive 
pleading. Utah R.Civ.P. 12(b). Utah Rule of Civil 
Procedure 8(c) provides that a responsive pleading 
must set forth any matter "constituting an 
avoidance or affirmative defense." And Rule 12(h) 
provides that a party "waives all defenses . . . 
which [he or she] does not present either by motion 
. . . or . . . in his [or her] answer or reply . . 
Id. at 899. 
The trial court in the above-captioned matter denied the 
Plaintiffs' Rule 60(b) Motion for Relief from Judgement because the 
Brief of Defendant/Appellee 
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Plaintiffs' Motion for Relief raised new arguments not advanced by 
the Plaintiffs in their Memorandum in Opposition to Defendant's 
Motion to Dismiss. 
As indicated above, the trial court granted the Defendant's 
Motion to Dismiss based solely on the principle of res judicata and 
the Plaintiffs, in opposing this argument in their memorandum in 
opposition, only argued that: 
There is no question that the initial action was 
filed as an appeal of the Board of Adjustment's 
decision and therefore, it was plenary in nature. 
None of the issues were resolved. the dismissal 
was predicated solely on the fact that the 
Plaintiffs had sold the property and there was no 
claim for damages. None of the issues connected 
with the civil rights action were resolved and 
therefore, the doctrine of res judicata does not 
apply. 
Plaintiffs' Memo. In Support of Plaintiffs' Response To Defendant's 
Motion to Dismiss, p. 4. See Exhibit "A" attached hereto. 
Nowhere in their Memorandum in Opposition to Defendant's 
Motion to Dismiss did the Plaintiffs argue, state, suggest or 
otherwise infer that the stipulated dismissal in the First Action 
effected the Defendant's Motion for Dismissal in the Second Action 
or that the trial court should have otherwise given any 
consideration to the record of the First Action initiated by the 
Plaintiffs. Instead, the Plaintiffs made this argument only after 
they learned that the trial court granted the Defendant's Motion 
based on the principle of res judicata. 
Brief of Defendant/Appellee 
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Pursuant to Rule 12(h) of the Utah Rules of Civil Procedure, 
the trial court properly concluded that the Plaintiffs waived the 
new arguments advanced in their Rule 60(b) motion because they did 
not raise it in their Memorandum In Opposition to Defendant's 
Motion to Dismiss and, as a result, properly denied the Plaintiffs' 
Rule 60(b) Motion. 
Brief of Defendant/Appellee 
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CONCLUSION 
The trial court's decision to deny the Plaintiffs' Motion for 
Relief should be affirmed because, under Rule 12(h) of the Utah 
Rules of Civil Procedure, a party who fails to set-forth a defense 
in a responsive pleading is deemed to have waived that defense and 
cannot subsequently resurrect that defense through a Rule 60(b) 
Motion for Relief. 
Respectfully submitted this day of August, 1993. 
MORGAN & HANSEN 
Stephen G. Morgan 
Randall D. Lund 
Attorneys for Defendant/Appellee 
North Logan City 
Brief of Defendant/Appellee 
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SUMMARY OF ARGUMENT 
Under Rule 12(h) of the Utah Rules of Civil Procedure, a 
party has a duty to raise all of their defenses in response to a 
Motion to Dismiss or those defenses are deemed to be waived. 
Because the Plaintiffs raised new arguments in their Rule 60(b) 
Motion, which could have been and should have been raised in their 
Memorandum in Opposition to the Defendant's Motion to Dismiss, 
those arguments are deemed to be waived and cannot be used under 
Rule 60(b). 
1 
CERTIFICATE OF MAILING 
I hereby certify that I mailed four (4) true and correct 
copies of the foregoing Brief of Defendant/Appellee North Logan 
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Attorney for Plaintiffs/Appellants 
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JOHN T. CAINE #0536 of 
RICHARDS, CAINE & ALLEN 
Attorney for Plaintiffs 
2568 Washington Boulevard 
Ogden, Utah 84401 
Telephone: 399-4191 
IN THE DISTRICT COURT 
STATE OF UTAH, COUNTY OF CACHE 
BILLIE J. & BEVERLY A. COTTLE, : MEMORANDUM IN SUPPORT OF 
PLAINTIFFS1 RESPONSE 
Plaintiffs, : TO DEFENDANT'S MOTION TO 
DISMISS 
vs. : 
NORTH LOGAN CITY, : Civil No. 90-722 
Defendant. : 
COMES NOW, the Plaintiffs above named, by and through their 
attorney, John T. Caine and hereby submits the following 
Memorandum in Support of Plaintiffs1 Response to Defendant's 
Motion To Dismiss as follows: 
FACTS 
Plaintiffs agree to the following disputed facts set forth in 
Defendantf s Memorandum: 
1. Agree to 1, 2, 3, 4, 5, 6 and 7. 
2. That the following additional facts are necessary to a 
resolution of this Motion. 
a. That the Plaintiffs initial action which was filed 
as Civil No. 25296 asked for plenary relief, as it was a direct 
appeal pursuant to North Logan City Ordinances of the decision of 
the Planning Commission and the District Court previously ruled 
that no action for damages could be maintained. That the only 
3 
action was for relief in the nature of the review of a District 
Court in setting aside the decision or making some new decision in 
connection with the denial of the variance. 
b. Because the Court failed to rule on the action in a 
period of in excess of four (4) years and that subsequent thereto, 
the Plaintiffs were forced to sell the property, the plenary 
action became moot and therefore, Plaintiffs stipulated to the 
dismissal. 
c. That no issues with respect to damages or the 
allegations concerning damages were resolved in the context of 
that suit. 
ARGUMENT 
POINT I 
THE CLAIM IS NOT BARRED BY THE UTAH 
GOVERNMENTAL IMMUNITY ACT 
Utah Code Annotated 63-30-10 (1) (a) has never been read to 
prohibit an action brought for a civil rights action under 42 USC 
1983. The statute has been interpreted at certain times that 
basic claims cannot be brought, but that a claim under this 
Section has been successfully maintained and none of the cases 
cited by Defendant in it's Memorandum indicate that a civil rights 
action is barred against the Utah Governmental Immunity Act. 
In fact, the Federal Courts have determined that civil rights 
actions under the federal statute should be maintained in the 
District Courts against Governmental Entities, if such arise and 
they are the proper form. 
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POINT II 
DEFENDANT'S ASSERTION THAT A NOTICE OF CLAIM 
IS REQUIRED FOR A CIVIL RIGHTS ACTION IS CONTRARY 
TO THE STATUTE AND THE CASE LAW 
The specific statutes specifically exempt civil rights 
actions as no notice of claim needs to be given with respect to 
that type of action to any governmental entity. 
The gravamen of Plaintiffs1 current Complaint arise under 42 
USC 1983 and therefore, no notice of claim needs to be filed. 
POINT III 
PLAINTIFFS' CLAIM IS NOT BARRED BECAUSE OF THE 
DOCTRINE RES JUDICATA 
There is no question that the initial action was filed as an 
appeal of the Board of Adjustment's decision and therefore, it was 
plenary in nature. None of the issues were resolved. The 
dismissal was predicated solely upon the fact that the Plaintiffs 
had sold the property and there was no claim for any damages. 
None of the issues connected with the civil rights action 
were resolved and therefore, the doctrine of res judicata does not 
apply. 
CONCLUSION 
For the reasons set^fbrth abovje,/th^ Plaintiffs respectfully 
request that the Court deny Defen 
DATED this \ ^ ~)day of Ju 
Motion to Dismiss. 
:or Plaintiffs 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
above and foregoing Memorandum to counsel for the Defendant, 
Stephen G. Morgan, Attorney at Law, Kearns Building, Eighth Floor, 
136 South Main Street, Salt Lake City, Utah 84101, postage prepaid 
this _ / 2 _ day of JulY> 1991. 
-P£K PONTIUS"Secretary" 
jm7/y/^> 
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IN THE FIRST JUDICIAL DISTRICT COURT, COUNTY OF CACHE 
STATE OF UTAH 
BILLIE J. & BEVERLY A COTTLE, ] 
Plaintiffs ] 
vs. ] 
NORTH LOGAN CITY, a municipal | 
corporation and the NORTH ] 
LOGAN CITY BOARD OF ] 
ADJUSTMENTS, JOHN DOES ] 
1-5 in their representative ] 
capacities, ] 
Defendants '] 
i MEMORANDUM DECISION 
> CASE NO. 900000722 
DEFENDANT HAS MOVED the Court for a Dismissal pursuant to 
Rule 12(b)(6)/ U.R.C.P. Defendant's Pleadings raise three 
issues for consideration by the Court/ namely: (1) is 
Plaintiffs civil rights claim barred by the Utah Governmental 
Immunity Act; (2) is Plaintiff's action barred for failure to 
file a notice of claim pursuant to Section 63-30-11/ U.C.A.; 
and (3) is Plaintiff's action barred by res judicata. 
The following facts are undisputed: 
1. Plaintiff's filed a Request with the 
North Logan City Board of Adjustments 
for a zoning variance to construct two 
homes on acreage which they owned. 
2. The Board of Adjustment denied the 
variance request on August 26/ 1986. 
3. Plaintiff's then filed a Request with 
the Board of Adjustments for a zoning 
variance to construct one (1) home on 
acreage which they owned. 
4. The Board of Adjustments denied the 
variance request on October 7, 1986. 
The Board of Adjustment thereafter 
filed their denial on October 21/ 1986. 
Cottle vs. North Logan City 
#900000722 
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5. On November 21, 1986, Plaintiffs filed 
an action in the First Judicial 
District Court alleging that the denial 
of their variance requests by the Board 
of Adjustments was arbitrary and 
capricious* 
6. On April 3, 1991, Plaintiff's action 
was dismissed with prejudice by the 
Court. 
7. On October 9, 1990, Plaintiffs filed 
the currant action before the Court 
re-alleging the causes of actions set 
forth in their November 21, 1986, 
Complaint and alleging that the Board 
of Adjustments denial of their variance 
request and the Court's failure to 
quickly adjudicate their prior action 
constituted a violation of 42 U.S.C. 
1983. 
This Court finds that Plaintiffs action is barred under 
the principals of res judicata. The Utah Supreme Court has 
long held that res judicata bars not only issues previously 
litigated but also those that could have been litigated. 
Rincrwood vs. Foreign Auto Works, Inc., 786 P.2nd 1350, (Utah 
App. 1990); Church vs. Meadow Springs Ranch Corp. Inc., 659 
P.2d 1045, (Utah 1983). Certainly the Section 1983 claim 
raised in Plaintiffs second action rests upon the same factual 
occurrences as Plaintiffs first suit which was dismissed with 
prejudice. Plaintiffs claim for relief under 28 U.S.C. 
Section 1983 could have been heard with its claim that the 
Board of Adjustments variance denial constituted 
discriminatory, arbitrary, and capricious action. Also, the 
very similar nature of the two claims would also dictate in 
favor of hearing both claims at once. Since Plaintiff did not 
bring this claim in the first suit, where it could have been 
litigated, it is now barred by the doctrine of res judicata. 
Cottle vs. North Logan City 
#900000722 
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Because this Court finds that Plaintiff's claim is barred 
by res judicata, the remaining issues of governmental immunity 
and failure to give notice need not be addressed. 
Attorney for Defendant to prepare at 
with this Memorandum Decision. 
Dated this 19th day of March, 
Order in conformance 
ikins 
District Coihrt Judge pro tern 
Case No: 900000722 CV 
I certify that on the 
Certificate of Mailing 
Z£ day of y/j^^Jl^. rf?-Z^ 
I sent by first class mail a true and correct copy of the 
attached document to the following: 
JOHN T. CAINE 
Atty for Plaintiff 
2568 WASHINGTON BLVD 
OGDEN UT 84401 
STEPHEN G. MORGAN 
Atty for Defendant 
800 KEARNS BLDG 
13 6 SOUTH MAIN STREET 
SALT LAKE CITY UT 84101 
Dist 
Deputy Clerk 
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JOHN T. CAINE #0536 of 
RICHARDS, CAINE & ALLEN 
Attorney for Plaintiffs 
2568 Washington Boulevard 
Ogden, Utah 84401 
Telephone: 399-4191 
IN THE DISTRICT COURT 
STATE OF UTAH, COUNTY OF CACHE 
BILLIE J. & BEVERLY A. COTTLE, 
Plaintiffs, 
vs. 
NORTH LOGAN CITY et al, 
Defendants. 
PLAINTIFFS1 MOTION FOR 
RELIEF FROM JUDGMENT 
Civil No, 90-722 
COMES NOW the Plaintiffs *h /p named, by and through their 
attorney, John T. Caine and hereby respectfully request, pursuant 
' ), that the above entitled Judgment be set aside and 
that the matter proceed to a hoarinq "»n the merits. 
That said Motion is based upon the following: 
1. That the Defendants moved, pursuant to Rule 12(b)(6) Utah 
Rules of Civil Proceedings for dismissal mil raised three (3) 
claims. The Court chose not to discuss the issues of the Utah 
Governmental Immunity Act or failure to file Notice of Claim, but 
discussed only the issue of res judicata oased its decision 
strictly upon the fact that a prior case filed in the First 
Judicial District Cuurl: ^ivil No. 880025296CV, having been 
1 
dismissed with prejudice, therefore, was res judicata in this case 
The Court made the statement that the claim for relief under 
28 USC Section 1983 could have been heard with its original filed 
claim. This is totally inaccurate because in fact, the only claim 
that could be raised in the initial filing was that of a plenary 
claim, because of the filing which in effect asked that the Board 
of Adjustments reverse its decision and that the Court take action 
because the decision was arbitrary and capricious. 
The Court had no authority in that action to award any 
damages, nor could it consider any other action because the case 
was originally filed strictly as an appeal and only plenary relief 
can be given under that Section. 
Judge VeNoy Christofferson reviewed this matter at the time 
of Motion to Dismiss in April of 1991 and specifically found, at 
that time, that the other issues could not have been raised in 
that case. The case was also dismissed on the stipulation of the 
parties with the Judge's full knowledge that the other case was 
pending raising the other issues and it was clear to all parties 
that the Judge's decision in dismissing the case with concurrence 
of all parties was in no way to effect the merits of the other 
issues raised in this case. 
The Court should have read the other case, reviewed the 
issues and therefore, the decision was clearly a mistake on the 
part of the Court and should be reversed. 
WHEREFORE, Plaintiffs respectfully request that this matter 
be set for an immediate hearing and pursuant to Rule 60(b) (1) 
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Judgment be set aside and the matter be allowed to proceed to 
Trial. 
DATED this _ _ day of May, 1992. 
JOHN T. CAINE _ 
Attorney for Plaintiffs 
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